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In the Supreme Court
of the State of Utah
ARTHUR 0. NAUJOKS, and GERTRAUDE NAUJOKS, his wife,
Plaintiffs and Respondents,
vs.

EMIL SUHRMANN, d/b/a SUHRMANN'S SOUTH TEMPLE MEAT
COMPANY, and ALBERT NOORDA
and SAM L. GUSS, d/b/a JORDAN
MEAT & LIVESTOCK COMPANY,
and VALLEY SAUSAGE COMPANY,
a Utah Corporation,
Defendants and Appellants.

Case No.
8775

BRIEF OF APPELLANTS
ALBERT NOORDA, SAM L. GUSS and
VALLEY SAUSAGE COMPANY

STATEMENT OF FACTS
This suit was brought by Arthur A. Naujoks and Hedwig
G. Naujoks, his wife, against Emil Suhrmann d/b/a Suhrmann's South Temple Meat Company, Albert Noorda and
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Sam L. Guss, co-partners doing business as Jordan Meat &
Livestock Company and the Valley Sausage Company, a Utah
corporation, to recover damages allegedly sustained by reason
of plaintiffs contracting trichinosis from eating a product
known as mettwurst purchased at the retail meat market of
the defendant Suhrmann. The jury awarded damages to
Arthur Naujoks in the amount of $4107.40, and to Mrs.
Naujoks the sum of $2750.00, on a special verdict, and the
trial court entered judgment in accordance therewith. This
appeal is taken by the defendants Noorda, Guss, Jordan
Meat & Livestock Company, and Valley Sausage Company
from the verdict and the judgment entered thereon.
The Jordan Meat & Livestock Company, hereinafter referred to as Jordan Meat, is a partnership composed of Albert
Noorda and Sam L. Guss, along with a son of Mr. Guss · (Tr.
42 & 235). Jordan Meat purchases live cattle and hogs,
slaughters them, and wholesales the meat to various retailers.
The raw pork products are sold to Valley Sausage for further
processing in the manufacturing of lunch meats, salami and
the like. The Valley Sausage Company purchases pork from
sources in addition to Jordan Meat and the finished products
are thereafter sold to Jordan Meat which conducts business
as a wholesale distributor of these products (Tr. 43, 44, 45,
235, 236 & 241).
The defendant Suhrmann owns and operates the South
Temple Meat Company, which business he started in the year
1954 (Tr. 100). He first did business with Jordan Meat in
September, 1954, when he purchased raw meats and processed
meat products, including mettwurst (Tr. 100, 101, 248 & 303).
4
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In May of 1955, defendant Suhrmann was informed by
defendant Noorda of Valley Sausage that he could no longer
buy mettwurst because the smoke ovens were required for the
finishing of other products and could not be cooled down to
the extent necessary for the finishing of that product. Suhrmann
urged that the mettwurst be ground, packed into casings and
sold raw to him (Tr. 258, 267, 331 & 332). He told Noorda
that he would finish the product in his own place of business
(Tr. 103, 258, 267). Thereafter, all of the mettwurst sold
to Suhrmann by Jordan Meat was raw and Suhrmann further
processed the product at his own place of business before
selling the same to his retail customers (Tr. 137, 170, 171,
310, 311). Suhrmann paid the same price for the raw mettwurst
as he had been paying for the product when completely processed by Valley Sausage. For this reason, he complained
about the loss in weight suffered when he finished the product
in his own oven and a credit against his invoices was given
for shrinkage (Tr. 166, 167, 287, 288).
Defendant Suhrmann and his wife testified that one Alfred
Hoffman had instructed him in the method of processing the
raw mettwurst. This was emphatically denied by Hoffman,
who was the sausage maker at Valley Sausage (Tr. 312, 313,
314). It was necessary to use Hoffman as an interpreter in
taking orders from Suhrmann as the latter spoke very little
English (Tr. 111, 136, 317). However, when Glenn W. Kilpatrick, supervisor of the Utah State Department of Agriculture, investigated at Suhrmann' s place of business, neither
Mr. or Mrs. Suhrmann said anything about doing the processing
for or under the direction of Jordan Meat or Valley Sausage
Company (Tr. 350, 352 & 353).

5
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Trichinosis is a disease contracted from eating raw pork.
There is" no practical method of inspecting hogs for the presence of trichinae as the organism is microscopic in size (Tr.
26, 38, 89, 90, 95 & 96). No law or regulation requires that
"unfinished pork products be inspected for the presence of
trichinae in any slaughter house or meat processing plant. Only
those products containing pork which have the appearance
of being ready to eat when sold are required to be frozen or
heated to the prescribed 137° Fahrenheit (Tr. 24, 25, 38, 39,
249 & 25o-Exhibit D-18). All products containing pork,
including mettwurst, sold as a finished product and having
the appearance of being ready to eat by Jordan Meat, had
been treated to the required temperature of 137° Fahrenheit
in the Valley Sausage plant for th~ purpose of eliminating
trichinae (Tr. 38, 39, 40, 48, 49). The inspectors took a sample
of mettwurst from Jordan Meat and found it negative as to
the trichinae organism (Tr. 97 & 98).
At the conclusion of the evidence, the trial court denied
motions made by each of the defendants, Noorda, Guss and
Valley Sausage Company, for a directed verdict of no cause
of action (Tr. 381 & 382). The trial court dismissed the
cross-complaint of defendant Suhrmann as against defendants
Noorda and Guss on the grounds of res judicata, and denied
the motion for a dismissal of said cross-complaint made by
defendant Valley Sausage Company (Tr. 382 & 383). Motions
for judgment notwithstnding the verdict or in the alternative
for a new trial filed on behalf of each of these defendants
were denied by the trial court and this appeal was taken (R.
190 to 197).

6
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STATEMENT OF POINTS
POINT I
THERE IS NO EVIDENCE TO SUPPORT THE JURY'S
ANSWERS TO QUESTIONS 5 AND 6 OF THE SPECIAL
VERDICT.

POINT II
THE COURT ERRED IN REFUSING TO INSTRUCT
THE JURY ON THE DEFENDANTS' THEORY OF THE
CASE.

POINT III
THE TRIAL COURT ERRED IN DENYING THE
MOTIONS OF THESE DEFENDANTS FOR A DIRECTED
VERDICT OF NO CAUSE OF ACTION ON PLAINTIFFS'
COMPLAINT AND IN REFUSING TO GIVE THESE DEFENDANTS' REQUESTED INSTRUCTIONS TO THAT
EFFECT.

POINT IV
THE COURT ERRED IN REFUSING TO DISMISS
THE CROSS-COMPLAINT OF THE DEFENDANT SUHRMANN AND IN SUBMITTING THE ISSUES THEREON
TO THE JURY, THIS BEING PREJUDICIAL TO THESE
DEFENDANTS, NOORDA, GUSS AND VALLEY SAUSAGE COMPANY.
7
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ARGUMENT
POINT I
THERE IS NO EVIDENCE TO SUPPORT THE JURY'S
ANSWERS TO QUESTIONS 5 AND 6 OF THE SPECIAL
VERDICT.
Question No. 5 of the special verdict required an answer
only if the jury had found in answer to Question No. 4 that
Hoffman did advise or assist defendant Suhrmann in processing the raw mettwurst. The question reads:
·'At the time Albert Hoffman so aided and/or advised Emil Suhrmann in the processing of the mettwurst sausage, was he then the agent of
(a) The Jordan Meat & Livestock Company
(b) The Valley Sausage Company
as the term "agent" is defined in Instruction No. 12.
Question No. 6 covers the matters of whether the defendants Jordan Meat or Valley Sausage knew or reasonably
should have known that the defendant Suhrmann did not
intend to process the mettwurst sufficiently to kill trichinae
before selling it to the public. The jury answered these questions and each sub paragraph thereof, in the affirmative.
These defendants respectfully submit that there is no
legal evidence in the record from which the jury reasonably
could have found that Hoffman was acting as the agent of these
defendants, or that these defendants knew or as reasonable
persons should have known, that the defendant Suhrmann
would fail to proper! y process the mettwurst.
The defendant Noorda testified to a conversation with
8
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Suhrmann about selling him the mettwurst without smoking
it, in June, 1955. At that time, nothing was said about having
Hoffman show Suhrmann how to smoke the mettwurst, and
Noorda testified that he knew nothing about Suhrmann's
knowledge or lack of it (Tr. 258, 260, 261 & 280). In this
conversation as in other dealings with Suhrmann, Albert Hoffman was used as an interpreter because of the language difficulty (Tr. 126, 127, 258, 290 & 291). Relating the conversation with Noorda, Emil Suhrmann told of nothing that
would lead N oorda to believe that he did not know how to
process the mettwurst (Tr. 102, 103, 126, 127, 136 & 137),
and in fact had previously testified under oath the only person
he dealt with in connection with the buying of the raw mettwurst from Jordan Meat was Hoffman (Tr. 128 to 133).
Hoffman's version of this same conversation is that Suhrmann
insisted to Noorda that he did know how to process the raw
mettwurst and finish it for sale. This occurred after Hoff111an
had told Noorda that he did not think Suhrmann knew how
to finish the product. Suhrmann then spoke with Noorda in
English about his smoke oven and said that he was familiar
with the necessary process, and that he had a book on the
subject which he had been studying (Tr. 331 & 332).
On the question as to whether Hoffman was acting as an
agent for the defendants Noorda, Guss and Valley Sausage
Company, the only direct testimony comes from Noorda. He
stated that he knew nothing about Hoffman or any employee
instructing Suhrmann regarding smoking the mettwurst. In
fact, he did not even know that Hoffman had been working
for Suhrmann prior to that time on weekends when not on
duty at Valley Sausage Company (Tr. 265 & 266). Suhrmann

9
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did not testify to any facts which would give rise to an agency.
Since Hoffman denied the fact of assisting or instructing Suhrmann in the smoking process, he was asked no direct question
regarding an agency for defendants.
Consid~ring this meager evidence, together with the fact
that Hoffman was employed as a sausage maker for Valley
Sausage, and had nothing to do with waiting on the trade or
taking orders, except as an interpreter, these defendants respectfully submit that there is no substantial or competent
evidence in the record from which the jury might have concluded that Hoffman acted as an agent of the defendants
Noorda and Guss and Valley Sausage Company, or that these
defendants knew or should have known that the defendant
Suhrmann would not proper! y process the mettwurst to kill
the trichinae before selling it to the public.

It is true that by defendant Suhrmann's testimony, he has
tried to make it appear as though he was doing the processing
as an agent of the other defendants, but his testimony in that
respect has the motive of collusion as is perfectly evident
£rom this evidence. Suhrmann knows of his absolute liability
in this situation and is merely trying to shift the responsibility
to the other defendants.

The situation, we respectfully contend, falls within the
rule laid down by this Honorable Court in Seybold vs. Union
Pacific Ry Co., 121 Ut 61, 239 P 2d 174, where it was said,
speaking of the review which may be made of a record to
determine whether there is evidence to support a finding:
"We have no disagreement with the time honored
rule that if there is substantial evidence to support the
10
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conclusion of the trier of the fact it will not be disturbed on review. But that means more than a mere
scintilla of evidence. See 9 Whigmore 3rd Ed Sec
2494- . . . If there is any substantial competent evidence upon which a jury acting fairly and reasonably
could make the finding it should stand. But if the finding is so plainly unreasonable as to convince the court
that no jury acting fairly and reasonably could make
the finding, it cannot be said to be supported by substantial evidence.
To the same effect is Wyatt vs. Baughman, 121 Ut 98, 239 P
2d 193.

These defendants respectfully submit that the record in
this case contains no evidence, either competent or substantial,
to show that Alfred Hoffman was acting as the agent of these
defendants in aiding the defendant Suhrmann. Neither does
the record contain such evidence to show that these defendants
knew or reasonably should have known that defendant Suhrmann would not sufficiently process the mettwurst to kill
any trichinae which might be present therein. The theory of
plaintiffs' case was not based upon agency between Suhrmann
and these defendants and their attempt in that respect is an
after thought and must fail for want of evidence.
POINT II
THE COURT ERRED IN REFUSING TO INSTRUCT
THE JURY ON THE DEFENDANTS' THEORY OF THE
CASE.
In their pleadings, plaintiffs allege two counts or theories
of the case. Count I purports to allege a cause of action based
on the negligence of the defendants, and Count II purports
11
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to allege a cause of action upon a theory of an implied warranty
of .fitness.
The defendants Noorda, Guss and the Valley Sausage
Company deny both negligence and any implied warranty by
their answers. To meet these issues the defendants showed at
the trial that there was no way they could determine whether
the meat sold to the defendant Suhrmann was infected with
trichinae. There is in fact no inspection made for this condition
by any inspection agency. In all of their operations, the
defendants complied with the requirements of the Salt Lake
City Board of Health, the State of Utah and Federal Departments of Agriculture. The operations of the plants were
under constant inspection during killing, and while meat
products were being processed, there were several inspections
made and the temperatures of the cooking or smoking were
taken frequently. These defendants thereby contend that they
were not negligent in their handling of the meat or meat
products. To meet the issue of an implied warranty of fitness,
these defendants showed that at the time in question the
mettwurst sold to the defendant Suhrmann was raw, being
only ground and packed into the skins. It was in no way
smoked or processed and admitted by all concerned not to be
intended for human consumption in that state. This evidence
is uncontradicted and must be taken as a fact. The theory of
these defendants in making such showing was that there is
no warranty of fitness implied, in the case of food products
which are not sold for immediate consumption, or if there is
a warranty it is that such food is fit for consumption only
when the necessary further processing has been properly
completed.
12
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In their requested instructions Number 9, 11, 13, 14,
20, 22 & 25, the defendants sought to have these theories

presented to the jury (R. 154 to 164). The court refused
these requests and the defendants' theory of the case was
never submitted to the jury. Timely exception was taken both
to the instructions given and those refused (Tr. 387-391). It
is clear that such requested instructions correctly state the law
applicable to this case.
A leading case, which deals with both the question of
negligence and of implied warranty is Cheli vs. Cudahy
Brothers Co., 267 Mich 690, 255 N W 414. Plaintiff had contracted trichinosis from eating raw sausage prepared from
pork purchased from a retailer who was supplied by the defendant. After some discussion of the practicality of an inspection to determine the presence of trichinae, the court held
that the packer is not guilty of negligence if he fails to make
such inspection and therefore is not liable to the ultimate
consumer on a negligence theory. Going on to a discussion of
the implied warranty theory, the court said:
" . . . the record does not disclose that the buyer
expressly, or by implication made known to the seller
that the pork was required for the purpose of making
raw sausage to be eaten in an uncooked state nor is
there any showing that an implied warranty or condition was to the quality or fitness of raw pork as food
in an uncooked condition is annexed to the sale by the
usage of trade. Comparatively speaking, an infinitesimal
amount of pork sold is eaten raw. It seems to follow
logically that it is unfair to impose the liability of an
insurer upon the meat packer through the implication
of a warranty that pork is fit for human consumption
in a raw state. This is especially true in view of the fact
13
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that the danger of infection can be reduced almost to
the vanishing point by ordinary cooking methods. Fresh
pork is not ordinarily intended to be eaten raw. The
warranty should be applied only to food used in the
usual rather than in the unusual and improper manner."
(Italics added.)
A case directly in point is Dressler vs. Merkel, Inc., 284
N.Y.S. 697, 4 N.E. 744. In that case, suit was brought against
the packer by the ulitmate consumer who purchased mettwurst
from a retailer. The retailer had obtained the raw ingredients
for the mettwurst from the packer, and failed to sufficiently
heat the mettwurst to kill the trichinae. The court held that
the packer was not liable saying that he could not be expected
to foresee that the retailer would process the pork improperly.
Eisenbach vs. Gimbel Brothers, 281 NY 474, 24 NE 2d
131, was a suit brought by a restaurant patron for damages
sustained from contracting trichinosis. The owner of the restaurant interpleaded the retailer and the wholesaler. The
court held that there could be no recovery over against either
retailer or wholesaler, pointing out that the chef at the restaurant was a professional who well knew the requirement for
thoroughly cooking pork to eliminate trichinae. His negligence
in failing to so cook the pork was the sole cause of the injury,
and would bar recovery over against the packer and retailer.
In other words, the law of these cases is that since an
inspection for trichinae or a test for their presence is incon·
elusive, failure to make the same is not negligence. Ketterer
vs. Armour & Co., 247 Fed. R. 921; Tavani vs. Swift & Co.,
(Pa.) 105 Atl 55. On the matter of the warranty to be implied,
the courts interpret it as a warranty that the food sold will be
14
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fit for human consumption when processed or used in the
customary and proper manner. See also Holt vs. Mann (Mass) ,
200 N.E. 403; Aorger vs. Hillman's, 287 Ill App 357, 4 NE
900; Vaccarino vs. Cozzubo, 181 Md 614, 31 A 2d 316; Silverman vs. Swift & Co., 141 Conn 450, 107 Atl 2d 277.
This court has previously ruled that the trial court must
cover the theories of both parties in jury instructions. In Startin
vs. Madsen, 120 U 631, 237 P 2d 834, it was said:
"It was the duty of the trial court to cover the theories
of both parties in his instructions. Martineau vs. Hansen, 47 U 549, 155 P 432; McDonald vs. U. P. Ry. Co.,
109 u 493, 167 p 2d 685."
To the same effect is In re Hanson's Will, 50 U 207, 167 P
256, where the court held that if every issue is not covered
in a special verdict then the court must also submit a general
verdict to the jury. When the instructions are considered as
a whole as they must be, under the decisions in Walkenhorst
vs. Kesler, 92 U 312, 67 P 2d 654, and Redd vs. Airway Motor
Coach Lines, 104 U 9, 137 P 2d 734, they do not measure up
to the standard laid down by this court in Startin vs. Madsen,
supra.
It should be noted that the instructions given by the trial
court also fail to define the legal terms "negligence" contributory negligence" and "proximate cause." By Requested
Instruction No. 3 (R. 132) these defendants requested that
such terms be defined for the jury.
An examination of the trial court's instructions readily
reveals the inadequacy thereof. They are for the most part
"stock type" in nature and are completely silent as to any
15
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of the theories of these defendants' defenses, thereby leaving
the jury to speculate as to the meaning of its findings in the
special verdict.
These defendants respectfully submit that the trial court
erred in its failure to instruct the jury on the theories of the
case, as raised by the evidence presented, and as requested
in these defendants' requested instructions.

POINT III
THE TRIAL COURT ERRED IN DENYING THE
MOTIONS OF THESE DEFENDANTS FOR A DIRECTED
VERDICT OF NO CAUSE OF ACTION ON PLAINTIFFS'
COMPLAINT AND IN REFUSING TO GIVE THESE DEFENDANTS' REQUESTED INSTRUCTIONS TO THAT
EFFECT.
We respectfully maintain that on the evidence adduced,
there was a failure as a matter of law to show that any acts
of these defendants, or their failure to act, proximately
caused or contributed to the illnesses suffered by the plaintiffs,
and their resulting damages, if any. As hereinbefore stated,
the evidence is unequivocal that defendant Suhrmann bought
the mettwurst sausage in a raw and unprocessed state. He then
actually did the heating and smoking of the product in his
own smoke oven, at his own place of business, obviously upon
numerous occasions from the middle of May to August, 1955,
because during that period of time over 1100 pounds of raw
mettwurst was purchased by him. Suhrmann's attempt to shift
~is burden of responsibility on the basis that he was acting

16
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for these defendants in further processing the product is
conclusively rebutted by the fact that less than 50 pounds of
this mettwurst was ever repurchased by Jordan Meat for sale
to two of their customers (Tr. 296-Exhibits of Sales Slips
to Brinksma and Lingman) .
We believe this court has considered the problem of food
products most recently in the case of Jordan vs. Coca Cola
Company of Utah, 117 U 578, 218 P 2d 660. In that case
the court rejected plaintiff's cause of action on the ground
that other persons who handled or came in immediate proximity to the bottle of Coca Cola could have placed in the bottles
some foreign substance deleterious to the drink contained
therein. We respectfully submit that the facts of our. instant
case are even more strong in support of the conclusion reached
in that decision. Suhrmann actually treated and processed a
raw product which admittedly was in no wise ready for eating
when 'purchased by him from Jordan Meat. He is the one who
completed the manufacturing of the product and his negligence in failing to do the processing in accordance with public
health standards prescribed by the State and Federal Departments of Agriculture was the sole and proximate cause of the
failure to eliminate the live trichinae. Such conduct on his
part was an independent, intervening act, effectively breaking
the chain of causation. Such principle in the law of negligence
is elementary and requires no citation of authority other than
as hereinabove stated.
POINT IV
THE COURT ERRED IN REFUSING TO DISMISS
17
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THE CROSS-COMPLAINT OF THE DEFENDANT SUHRMANN AND IN SUBMITTING THE ISSUES THEREON
TO THE JURY, THIS BEING PREJUDICIAL TO THESE
DEFENDANTS, NOORDA, GUSS AND VALLEY SAUSAGE COMPANY.
By his cross-complaint, the defendant Suhrmann attempted
to recover from these defendants for his alleged loss of business
resulting from the sale of the mettwurst which he had processed in his own place of business. The trial court dismissed
this cross-complaint as to the defendants Noorda and Guss in
that all of the matters therein contained had been previously
tried to a jury in the cases of Harold W. Bodon and Kurt
A. Schneider, plaintiffs, vs. Emil Suhrmann, d/b/a Suhrmann's
South Temple Meat Company, and Albert Noorda and Sam
L. Guss, d/b/a Jordan Meat & Livestock Company, defendants,
now pending before this Court on appeal taken by the said
plaintiffs under Numbers 8715 and 8716. We respectfully
invite this Court's attention to the briefs on file therein as
the principles of law involved there are applicable to our
instant case. It was obviously error for the trial court to have
failed and refused to dismiss this cross-complaint as to the
defendant Valley Sausage Company and in accordance with
this defendant's requested instruction No. 19 (R. 148). The
defendant Suhrmann was guilty of negligence as a matter
of law because by his own testimony, he admitted buying the
mettwurst raw from Jordan Meat and told the health inspectors
during their investigation that he only heated the product
to a maximum of 110° Fahrenheit (Tr. 348). All of the
processing was undertaken and done by Suhrmann, and by his
failure to follow the prescribed requirements that at least
18
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137• Fahrenheit be obtained in making the product fit for
consumption by his retail customers, his negligence in that
respect was the sole and proximate cause of the plaintiffs'
illness and resulting damage.
As to whether the defendant Suhrmann had any cause for
action upon a 1theory of implied warranty, we respectfully
invite the Court's attention to the cases cited and considered
in our argument under Point II hereinabove. The principles
therein enunciated are to the effect that there is no implied
warranty of fitness unless the product sold by the manufacturer
or wholesaler is in a condition for immediate human consumption at the time of the sale and delivery to the retailer, and
such cases are equally controlling here.
Thus, the submission to the jury of the issues raised by
Suhrman's cross-complaint was obviously erroneous and could
not have avoided being confusing to the jury and prejudicial
to these defendants. The confusion in the minds of the jury
was aptly demonstrated by their affirmative answer to the first
part of question No. 9 wherein they found that Suhrmann
had suffered a loss in his business as a result of selling the
infested mettwurst and thereafter in failing to award him any
damages. The trial court again failed in its duty to instruct
the jury in this phase of the law suit and thereby added to
the obvious confusion in the minds of the ju.ry.

CONCLUSION
The record in this case is totally lacking in evidence to
sustain the jury's answers to the questions propounded in
19
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the Special Verdict insofar as they pertain to the liability of
these defendants Noorda, Guss and Valley Sausage Company,
or either of them. The theories of these defendants were
fully presented in the evidence but because of the trial court's
refusal to properly and adequately instruct the jury, such
theories were never submitted for the jury's consideration.
Furthermore, the instructions as given, utterly failed to cover
all of the issues raised by the evidence and the legal theories
presented in the case.
Likewise, it is respectfully submitted that the trial court
further erred in not granting these defendants' motions for
dismissal of the cross-complaint of defendant Suhrmann because upon the state of the evidence adduced, he alone processed the mettwurst and the submission of his cross-claim
to the jury was obviously confusing and prejudicial to the
cause of these defendants.
Thus upon a scrutiny of the record, the trial court should
have granted a no cause of action in favor of these defendants
and against the plaintiffs, and we respectfully urge that based
upon the foregoing reasons, the judgment entered by the trial
court herein should be reversed as to these defendants, with
instructions to dismiss the action against them.
Respectfully submitted,
HURD, BAYLE & HURD
ROBERT GORDON and
WALLACE R. LAUCHNOR
Attorneys for Defendants
Albert Noorda, Sam L. Guss
and Valley Sausage Company
1105 Continental Bank Building
Salt Lake City, Utah
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